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Introduction

The European X-Ray Free-Electron Laser Facility GmbH (hereinafter
“Company”) was founded end of 2009. The Company is a publicly funded,
limited liability company under German private law with several international
research institutions and states as Shareholders. It is based on an
intergovernmental “Convention concerning the construction and operation of
a European X-Ray Free-Electron Laser Facility”' and is located in the
Hamburg area, Germany. The Company exclusively and directly pursues not-
for-profit objects in the field of science and research (Art. 3 of the Company’s
Articles of Association, as attached to the Convention?, hereinafter “AoA”).
Via the majority shareholder, Deutsche Elektronen-Synchrotron (DESY),
which owns about 57% of the Company’s share capital, the Federal Republic
of Germany holds an indirect majority stake in the Company. Therefore, the
Public Corporate Governance Code?, as revised by the German Federal
Government on 16 September 2020 (hereinafter “PCGC”), is basically
applicable for the Company (Sec. 2.4 PCGC). Against this background, the
shareholders’ meeting of the Company, the “Council” (cf. Art. 7 AcA),
approved at its 35" meeting on 17-18 November 2021 “the application of the

German Public Corporate Governance Code, in its respective valid version™.

' Available (in German and English), among others, on the following webpage of the German
Federal Foreign Office:
https://www.auswaertiges-amt.de/en/aussenpolitik/themen/internatrecht/uebersicht/248620

2 For historical reasons, a short version of the AoA including similar not-for-profit objects is
currently registered in the German Commercial Register and therefore formally applicable for
the time being. However, the long AoA, as attached to the Convention, shall apply unofficially
(cf. Summary of Decisions of the 3™ Council meeting, XFEL_Council_10-22, pp. 6-7).

3 Available (in German and English), among others, on the following webpage of the German
Finance Ministry:
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Bundesvermoeg
en/Privatisierungs _und_Beteiligungspolitik/Beteiligungspolitik/grundsaetze-guter-
unternehmens-und-aktiver-beteiligungsfuehrung.html

4 Summary of Decisions of the 35" Council meeting, XFEL_Council_21-51, p. 16.
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Aims and structure of
the PCGC

The PCGC aims to enhance transparency, responsibility, control, and public
trust in companies in which the Federal Republic of Germany holds directly or

indirectly a majority stake (cf. PCGC preamble).

It sets out recommendations and suggestions, along with rules that reflect
applicable law. The recommendations contained in the PCGC use the word
“shall’. The recommendations were developed on the basis of the legal
relationships that apply to corporations. However, they are also to be applied,
to the extent possible, to the structures and bodies of companies with other
legal forms. By considering the needs that are specific to particular legal
forms and businesses, the PCGC enables a greater degree of flexibility and
self-regulation. Companies may deviate from the recommendations if they
disclose and explain such deviations in their annual corporate governance
reports. In addition, the PCGC contains suggestions, which are formulated
using the words “should” or “may”’. Companies may deviate from such
suggestions without having to make a disclosure. The other PCGC parts that
are formulated differently set out either rules that, as applicable law, already

require compliance by companies, or definitions of terms (Sec. 1 PCGC).
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Il Declaration of
compliance

In accordance with Sec. 7.1 PCGC, the management (which is acc. to Art. 7
lit. b AoA the “Management Board”), at its meetings on 12 April and

2 June 2022, declared that the Company had complied in 2021 and continued
to comply with the PCGC principles (mandatory provisions reflecting
applicable law, PCGC recommendations and suggestions), with the
exceptions outlined in this annual public corporate governance report and

summarized in its executive summary.
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IV  Executive summary

The annual public corporate governance report 2021 can be summarized as

follows.
PCGC
PCGC principles provisions Impl. If not, reasons
1 Shareholders and shareholders’ meeting
1.1 Tasks and responsibility of the shareholders’ meeting

1.1.1 PCGC implementationin  Sec. 3.1
AoA

1.1.2 Fundamental decisions Sec. 3.1

1.2 Preparation and Sec. 3.2
implementation of the meeting of
the supervisory body / Council

1.3 Non-restriction of Sec. 3.3
employee participation

(+)

(*+)
(+)

(+)

At its planned revision, PCGC shall be
implemented in the AoA. As an interim
solution for efficiency reasons (because
AOA revisions are cost- and labour-
intensive for all stakeholders), the PCGC
shall apply following a simple, but also
binding decision taken by the Council.

3.2 Composition

3.2.1  Amount Sec. 5.2.1

June 2022
10 of 53

2 Collaboration of the management and supervisory body
2.1 Basic rules

2.1.1 Strategic coordination Sec. 4.1.1 + —
21.2 Transactions and Sec. 4.1.2 +) —
operations of fundamental

importance

2.1.3 Provision of information Sec.4.1.3 + —
2.2 Confidentiality Sec. 4.2 + —
2.3 Accountability Sec. 4.3 + —
24 No granting of loans Sec. 4.4 + —
3 Management

3.1 Tasks and competences Sec. 5.1 + —

XFEL.EU PCGR-2021-001-01.0
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PCGC principles

PCGC
provisions Impl.

If not, reasons

3.2.2
3.2.3

324

3.2.5

3.2.6
3.3
3.3.1

3.3.2 Performance-based pay
component

3.3.3 Provision for reducing
remuneration

3.3.4 Early termination

3.4
3.4.1

Remuneration criteria

Binding to Company

Selection process Sec. 5.2.2 (+)
Cooling-off period Sec.5.2.3 (+/-)
Appointment period Sec.5.24 (+/-)
Age limit Sec. 5.2.5 (+/-)
Rules of procedure Sec.5.2.6 (+)

Remuneration

Sec. 5.3.1, (+/-)
5.3.2

Sec. 5.3.2 (+)
-534

Sec. 5.3.2 (-)
para. 4

Sec. 5.3.2 (+)
para. 6,
5.3.5

Conflicts of interests

Sec. 5.4.1 (+)

purpose and objective

3.4.2 Non-competition

3.4.3 No third-party benefits

Sec.54.2 (+)

Sec. 54.2, (+)
54.3

XFEL.EU PCGR-2021-001-01.0
Public Corporate Governance Report 2021

Deviation only in one case since the
Company formation, justified by the
market situation at the time, in which the
cooling-off recommendation of Sec.
5.2.3 PCGC did not yet exist.

Deviation for the first (not for further)
appointment period was chosen
intentionally, considering the difficulty to
fill a director position for a shorter
period.

Age limit is not foreseen in the
Company’s bylaws, but in fact observed
by BMBF playing a central role in the
(re)appointment procedures. All current
appointment periods observe the
statutory retirement age.

Company’s remuneration system, which
applies also at other similar publicly
funded German research facilities, is
prescribed and regularly reviewed by
BMBF, which also enforces it due to its
central role at the contract negotiations.

It is expected that this recommendation,
which was newly established at the
recent PCGC revision, will be duly
considered in future contract templates
provided by BMBF playing a central role
in the contract negotiations.

June 2022
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PCGC principles

PCGC
provisions Impl.

If not, reasons

3.4.4 Ancillary activities Sec. 5.4.4 + —
3.4.5 No contracts with former Sec.54.5 (+ —
Directors
3.5 Sustainable governance
3.5.1 German Sustainable Sec. 5.5.1 +) —
Development Strategy and UN
Sustainable Development Goals
3.5.2 Gender-equal, tolerant, Sec. 5.5.2 + —
and discrimination-free Company
culture
3.5.3 Reconciliation of family Sec. 5.5.3 (+) —
and working life
3.5.4 Equal pay for equal work  Sec. 5.5.4 + —
3.5.5 Works council Sec.5.5.5 (+) —
3.5.6 No aggressive tax Sec. 5.5.6 +) —
avoidance or tax reduction
measures
4 Supervisory Body / Council
4.1 Tasks and competences
411 AoAincluding a Sec. 6.1.1 (-) In accordance with the statutory
supervisory body in terms of para. 1 judgement of Sec. 1 para. 2 no. 2 lit. a of
“Aufsichtsrat’ the German One-Third Participation Act
(Drittelbeteiligungsgesetz) to grant
privileges to so called “Tendenzbetriebe”
like research institutes and due to its
international orientation following well-
established governance structures, the
Company does not have a supervisory
body in terms of a “Aufsichtsrat’. The
typical tasks of an “Aufsichtsrat’, namely
supervising and advising the
management, are incumbent upon the
Company’s shareholders’ meeting
(Council), which is supported by various
advisory bodies.
4.1.2 Fundamental decisions Sec. 6.1.1 +) —
para. 3
and 4
4.1.3 Rules of procedure Sec. 6.1.2 +) —
4.1.4 Chair Sec. 6.1.3, (+) —
6.1.4
June 2022 XFEL.EU PCGR-2021-001-01.0
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PCGC principles

PCGC
provisions Impl.

If not, reasons

4.1.5 Advisory committees

Sec. 6.1.5 (+)
-6.1.8

416 Review Sec. 6.1.9 (+) —

4.2 Composition

421 Members Sec. 6.2.1 (-) Several shareholding institutes, which in
some way or another scientifically
compete with the Company’s Facility,
are represented by their delegates in the
Council. Given the way international
scientific projects such as the European
XFEL are usually structured, this is
unavoidable and not comparable to a
participation of competitors in the
supervisory body, e.g. of a stock
company (Aktiengesellschaft).

4.2.2 Age limit Sec. 6.2.2 (-) None of the Company’s bylaws do
foresee an age limit for Council
members, who are appointed by the
respective shareholders. But, in fact, the
Council currently complies with statutory
age limits.

4.2.3 Inperson Sec. 6.2.3 + —

4.24 No former Directors Sec.6.2.4 + —

4.3 Remuneration Sec. 6.3 +) —

4.4 Conflict of interests

441 Acting in Company’s Sec. 6.4.1 +) —

interest

442 Cooling-off period Sec. 6.4.2 + —

4.5 Meetings Sec. 6.5 + —

5 Transparency

5.1 Declaration of compliance Sec. 7.1 +) —

and public corporate governance

report

5.2 Information on the remuneration of the Directors and the supervisory body

XFEL.EU PCGR-2021-001-01.0
Public Corporate Governance Report 2021
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PCGC principles

PCGC

provisions Impl.

If not, reasons

5.2.1

5.2.2

Remuneration of Directors Sec. 7.2.1

Remuneration of members Sec. 7.2.2

of supervisory body

5.3
54

Sec. 7.3
Sec. 7.1

Publications

Information about women

in management positions

)

(+)

(+)

Although all Directors are willing to
disclose their remuneration, it was
agreed with the Council to deviate from
this PCGC recommendation, as such a
detailed publication could have
undesirable effects, e.g. when
negotiating, within a highly competitive
international setting, the remuneration
with future Management Board
members.

6 Financial reporting and auditing

6.1 Financial reporting Sec. 8.1.1, (+) —
8.1.2

6.2 Audit of the annual financial statement

6.2.1 Appointment of auditor Sec. 8.2.1 + —

6.2.2 Tender process Sec. 8.2.2 + —

6.2.3 Impartiality declaration Sec. 8.2.3 + —

6.2.4 Information obligations Sec. 8.24 + —

6.2.5 Special audit content: Sec. 8.2.5 (+) —

German Budgetary Principles Act

and PCGC compliance

6.2.6 Meeting participation Sec. 8.2.6 + —

June 2022
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V  PCGC principles and its
implementation

1 Shareholders and shareholders’
meeting

1.1 Tasks and responsibility of the
shareholders’ meeting

111 Implementation of the PCGC in AoA

a) Principle
The shareholders’ meeting shall stipulate in the articles of association that the

Company must apply the current valid version of the PCGC (Sec. 3.1 PCGC).

b) Implementation (+/-, but justified)

Following a Council decision at its 3 meeting on 23 February 20109, the
Company has to revise its AoA in the context of the upcoming completion of
the European XFEL construction phase. At that revision, also the application
of the PCGC shall be codified within the AoAS. In the meantime and as an

interim solution for efficiency reasons (because AoA revisions are cost- and

5 Cf. Summary of Decisions of the 3 Council meeting, XFEL_Council_10-22, pp. 6-7.

6 Cf. Summary of Decisions of the 35" Council meeting, XFEL_Council_21-51, p. 16.
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1.1.2

1.2

labour-intensive for all stakeholders), the PCGC shall apply following a simple
but also binding decision taken by the Council at its 35" meeting on
17-18 November 20217.

Fundamental decisions

a) Principle
The shareholders’ meeting makes resolutions on fundamental decisions of

the Company in its meetings (Sec. 3.1 PCGC).

b) Implementation (+)

The Council is basically responsible for resolution on all fundamental
Company issues, like changes to the AoA (Art. 11 para. 2 lit. ¢ AoA),
amendments of the Financial Rules and of the operation cost repartition
scheme (Art. 11 para. 2 lit. f and h AoA), and adoption of the annual budget
and the annual financial statements (Art. 11 para. 3 lit. c and d AoA), as well
as personnel decisions related to the Management Board (Art. 11 para. 3 lit. e
AoA).

Preparation and implementation of the
meeting of the shareholders’ meeting /
Council

a) Principle
Shareholders’ meetings shall be convened at least once a year with a precise

agenda included in the convening notice. Minutes of the shareholders’

7 Cf. Summary of Decisions of the 35" Council meeting, XFEL_Council_21-51, p. 16.
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1.3

meeting shall be kept. Likewise, any decisions made by shareholders outside
of meetings shall be recorded (Sec. 3.2 PCGC).

b) Implementation (+)

The Council has issued itself with rules of procedure (hereinafter “RoP-
Council’)®. The Council is convened at least twice a year with a precise
agenda presented in the convening notice (Art. 10 para. 1 AoA, Art. 7.2 RoP-
Council). Minutes of the shareholders’ meeting are kept and any Council

decisions outside meetings are recorded (Art. 15.3 RoP-Council).

Non-restriction of employee participation

a) Principle

The shareholders’ meeting shall refrain from taking measures that restrict or
prevent employee participation in accordance with the German 1976 Co-
determination Act (Mitbestimmungsgesetz) and the German One-Third
Participation Act (Drittelbeteiligungsgesetz; Sec. 3.3 PCGC).

b) Implementation (+)

As the German 1976 Co-determination Act (Mitbestimmungsgesetz) and the
German One-Third Participation Act (Drittelbeteiligungsgesetz) are not
applicable to the Company as a research institute with much fewer than 2 000

employees, the Council could not even take such measures.

8 Last amended by the Council at its 29" meeting on 27-28 June 2019.
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2 Collaboration of the
management and supervisory
body

The management and the supervisory body shall collaborate on the basis of

reciprocal trust in the best interests of the Company (Sec. 4.1.1 para. 1

PCGC).
21 Basic rules
211 Strategic coordination
a) Principle

The management shall develop the strategic direction of the Company,
coordinate with the supervisory body and discuss with it at regular intervals

the progress made in implementing the strategy (Sec. 4.1.1 para. 2 PCGC).

b) Implementation (+)

The Management Board takes part in Council (which acts not only as the
shareholders’ meeting, but took over also the tasks of an supervisory body;
cf. no. V. 4.1.1 below), Administrative Finance Committee (hereinafter “AFC"),
Scientific Advisory Committee (“SAC”), and Machine Advisory Committee
(“MAC”) meetings, each of which takes place at least twice a year, where—
among other items—it presents and discusses with the committee members
nominated by the shareholders status reports regarding e.g. important project
management or financial matters and agrees with them on a strategy how to

proceed in the future.
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21.2

213

Transactions and operations of fundamental importance

a) Principle

It shall be set out in the articles of association/bylaws of the Company that
transactions and operations of fundamental importance are to be approved by
the Council, including significant changes to the business activity or financial
situation (Sec. 4.1.2 PCGC).

b) Implementation (+)

The Company’s AoA stipulates that the Council is basically responsible for
resolution on all fundamental Company issues. It is responsible in all cases
provided by law (Art. 11 para. 1 AoA). Furthermore, the Council has to
approve inter alia amendments to the AoA, the Financial Rules of the
Company, its medium-term scientific programme, the annual budget, and
medium-term financial estimates (Art. 11 para. 2 lit. c, lit. f, para. 3 lit. b, lit. ¢
AoA).

Provision of information

a) Principle

The management shall inform the supervisory body regularly in writing about
all issues relevant to the Company. Such regular reports shall also govern the
Company’s (future) strategy and risk assessment. The regular reports shall
be submitted to the members of the supervisory body or its committees at the
latest 14 days prior to the respective meeting. For extraordinary meetings, the
preparatory documents shall be provided in sufficient time (Sec. 4.1.3 para. 2,
5, and 5 PCGC).

The management shall inform the chair of the supervisory body without delay

regarding any important events (special reports; Sec. 4.1.3 para 3 PCGC).

It is the responsibility of the supervisory body to call on the management to
provide it with information appropriately and without delay. To this end, the
supervisory body shall specify the information and reporting obligations of the
management in more detail and shall, when necessary, request to be briefed

on company matters (Sec. 4.1.3 para. 5 PCGC).
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2.2

b) Implementation (+)

Art. 6 of the Rules of Procedure of the Management Board (hereinafter “RoP-
Management Board”)® determines that “the Management Board shall supply

the committees [Council, AFC, SAC, MAC] with all necessary information”.

In practice, this information duty is fulfilled by the presentation of written
Management Board reports, annual financial statements, the external
auditor’s reports (in addition, cf. Art. 18 AoA), and regular status updates
concerning safety matters, scientific usage of the facility, risk management,
shareholders contributions, and equal opportunities aspects, etc. at diverse
committee meetings. Subject and content of such documents are closely
coordinated between the Management Board and the respective
committee(s). The documents must be circulated at least 20 calendar days
before the date of the meeting (cf. Art. 7.3 RoP-Council). In case of an
extraordinary meeting, they shall be circulated with the notice convening the
meeting (cf. Art. 7.3 RoP-Council).

Between Council meetings, the Management Board is in regular contact with

the Council Chairs. Special reports are provided to them without undue delay.

Confidentiality

a) Principle

Good corporate governance requires open discussions between the
management and the supervisory body as well as within the management
and the supervisory body. Because confidentiality is of the utmost
importance, these bodies and members of these bodies must ensure that any
third parties they may involve comply with the confidentiality obligations in the
same way (Sec. 4.2 PCGC).

9 As adopted by the Council at its 4" meeting on 11 May 2010.
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2.3

b) Implementation (+)

The Council and its members are committed to confidentiality against third
parties by statutory law and by Art. 24 AoA. The same applies to the
Management Board (Art. 4 RoP-Management Board).

Accountability

a) Principle
Companies whose company bodies are subject to increased liability risks may
take out directors and officers (D&O) liability insurance for the members of the

management and the supervisory body (Sec. 4.3 PCGC).

b) Implementation (+)

Because it is difficult to justify D&O insurances for the Management Board, an
exemption from liability similar to that in place at German research institutes
was implemented at the Company. The Council, in regard to the increased
entrepreneurial risks in managing a publicly funded but privately organized
world-class research facility like the European XFEL Company, decided at its
8™ meeting on 29-30 June 2011 on the following exemption from liability for

the members of the Management Board:

1 “Die Haftung der Mitglieder der Geschéftsfiihrung wird (entsprechend der
nach deutschem Recht fiir Bundesbeamte jeweils geltenden Regelungen)

auf Vorsatz und grobe Fahrléssigkeit beschrénkt.”

(= “The members of the Management Board shall only be liable for
damages caused by wilful misconduct or gross negligence (in line with the
relevant provisions applicable to Federal Government officials under

German law).”)

2 “Die Gesellschaft stellt die Mitglieder der Geschéftsfiihrung
dementsprechend von Anspriichen Dritter frei, es sei denn, diesen
Anspriichen liegt ein vorsétzliches oder grob fahrldssiges Verhalten der

Mitglieder der Geschéftsfiihrung zugrunde.”
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2.4

(= “Accordingly, the Company exempts the members of the Management
Board from any damage claims by third parties, unless these claims arise
out of wilful misconduct or gross negligence on the part of the members of

the Management Board.”)"°

This exemption from liability is not applicable for members of the Council.
Also, D&O insurance policies for Council members were not concluded by the

Company.

No grating of loans

a) Principle

The Company shall not grant any loans to members of the management or
the supervisory body, or to their relatives, or to employees of the Company,
except when such loans are granted to employees as part of the employer’s
duty of care or to ensure that work is performed, e.g. in the form of an
advance on salary (Sec. 4.4 PCGC).

b) Implementation (+)

No loans have ever been granted by the Company to the members of the
Management Board and the Council, or to their relatives. Only in exceptional
cases and following an approval by two Directors (including one Managing
Director), minor loans were provided to new employees as part of the
employer’s duty of care, typically for reallocation purposes in form of an

advance on the international allowance.

10 Cf. Summary of Decisions of the 8" Council meeting, XFEL_Council_11-37, pp. 12-13.
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3.1

Management

Tasks and competences

a) Principle

The management shall ensure compliance with statutory provisions and the
Company’s internal guidelines and must promote compliance with these
guidelines. The management shall ensure that appropriate measures are put
in place in line with the Company’s risk situation (compliance management
system). This also includes measures to prevent corruption. The unit that is
responsible for compliance shall report directly to the management. The
management shall ensure appropriate risk management and risk control
within the Company (Sec. 5.1 PCGC).

b) Implementation (+)

In 2012, the Management Board adopted Risk Management Guidelines
codifying a risk management system, led by a risk coordinator, to recognise,
monitor, and mitigate Company risks. In 2013, the Company hired an internal
auditor, whose responsibility is, among others, to survey the European XFEL
Company’s Anti-Corruption Policy put into force in spring 2014, which shall
prevent benefit-taking of the Company’s employees, including the Directors.
In 2021, the Company hired a customs and export control officer, whose sole
task it is to assure that the Company complies with export control and
customs laws. Risk coordinator, internal auditor, and customs and export
control officer are staff functions that directly report to the Management
Board.
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3.2

3.2.1

3.2.2

Composition

Amount

a) Principle

The management shall consist of at least two persons (Sec. 5.2.1 PCGC).

b) Implementation (+)

According to Art. 13 para. 1 lit. a AoA, the Management Board is composed of
at least two managing directors and, if appropriate, additional
scientific/technical directors. At present, the Management Board consists of

two managing directors and three scientific directors.

Selection process

a) Principle

The members of the management (hereinafter referred to “Directors”) shall be
recruited by means of a transparent selection process and thereby ensuring
diversity. The decision shall be documented with key considerations (Sec.
5.2.2 PCGCQC).

b) Implementation (+)

The “Guidelines for selection and appointment of Directors of the European
XFEL Company”"' were implemented by the Council to select and (re)appoint
the “best possible candidates in a timely, transparent, cost effective, and
professional manner”. According to these “Guidelines”, the whole search,
selection, and (re)appointment process, including the final decisions to be
taken by the Council, is duly documented. Aspects of diversity are always

considered by the Council.

" Last amended by the Council at its 34" meeting on 16—17 June 2021.
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3.2.3

3.24

Cooling-off period

a) Principle
Former members of the supervisory body shall not move to the management

before the expiry of one year following the end of their mandate (Sec. 5.2.3
PCGC).

b) Implementation (+/-, but justified)

Only in one single case since the formation of the Company, justified by the
market situation at the time, in which the cooling-off recommendation of

Sec. 5.2.3 PCGC did not yet exist, a former Council member became Director

without observing a cooling-off period of one year.

Appointment period

a) Principle

The appointment of the Directors for the first time shall be limited to a
maximum of three years. The Directors shall be appointed for a period of a
maximum of five years per appointment period. A reappointment before the
expiry of one year before the end of the appointment period shall take place

only for compelling reasons (Sec. 5.2.4 PCGC).

b) Implementation (+/-, but justified)

According to Art. 13 para. 3 sent. 1 AoA, the “Directors shall be appointed for
a period not exceeding five years.” The deviation from the PCGC for the first
(not for further) appointment period was chosen by the Council intentionally,
considering the difficulty to fill a director position for a shorter period.'?
According to no. 2.1 of the “Guidelines for selection and appointment of
Directors of the European XFEL Company”, reappointments are basically

possible only once, which is even stricter than the PCGC recommendations.

2 Among others, cf. Council document XFEL_21-24, p. 2.
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3.2.5

3.2.6

According to no. 2.2 and 3.1 of these “Guidelines”, reappointment procedures
shall start two years before the expiry of the appointment in order to ensure a
completion of the reappointment procedure at least six months before the
new term would commence. A completion earlier than one year before the
end of the present term is practically impossible due to the complexity of the
reappointment procedure and has never taken place since the founding of the

Company.

Age limit

a) Principle

An age limit for the Directors shall be specified in the rules of procedure in
line with the statutory requirements. The period for which a Director is
appointed shall be calculated in such a way that this age limit is not exceeded
(Sec. 5.2.5 PCGC).

b) Implementation (+/-, but justified)

An age limit for Directors is not foreseen in the Company’s bylaws but in fact
observed due to the sharp eye of the German Federal Ministry of Education
and Research (BMBF), which plays a central role in the (re)appointment of
Directors (stipulated in particular in no. 3.2 and 6.1 of the “Guidelines for
selection and appointment of Directors”). All current appointment periods

observe the statutory retirement age.

Rules of procedure

a) Principle

The management's rules of procedure shall regulate the allocation of duties
and the cooperation within the management. The company body that is
responsible for appointments may appoint a spokesperson for the
management (Sec. 5.2.6 PCGC).

b) Implementation (+)

The Rules of Procedure of the Management Board, as adopted by the

Council at its meeting on 11 May 2010, allocates responsibilities to certain
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Directors and regulates their cooperation. The Chair of the Management

Board, a role already foreseen in the Company’s AoA, will be appointed by

the Council.
3.3 Remuneration
3.31 Remuneration criteria
a) Principle

The supervisory body shall adopt criteria for the remuneration of the
Directors. It shall review these criteria on a regular basis and adjust them
when necessary. The criteria shall be documented, as shall the key
considerations that influenced the decisions on the criteria (Sec. 5.3.1
PCGC).

The supervisory body shall agree on a suitable amount for the remuneration
of the Directors, including the maximum remuneration. The remuneration
shall be unambiguously specified in the employment contract (Sec. 5.3.2
PCGC).

b) Implementation (+/-, but justified)

The Company’s remuneration system, which applies also at other similar
publicly funded German research facilities, is prescribed and regularly
reviewed by the BMBF, who also enforces it due to its central role at the

contract negotiations.

The specific renumeration of a Director is stipulated within his/her
employment contract following a corresponding approval by the Council (cf.
Art. 11 para. 3 lit. e AoA).
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3.3.2

Performance-based pay component

a) Principle

If variable compensation is provided, this shall take into consideration the
personal performance of the respective Director. The variable compensation
shall consist of one-off or regularly occurring components that are connected
to personal performance and to the sustainable success of the Company, and
components that combine long-term incentives with a risk factor (such as a
system of bonuses and deductions for good or poor performance). The
objectives shall be sufficiently ambitious, have deadlines and be as a rule
unambiguously measurable; only in justified exceptional cases may, in
addition to measurable objectives, an objective also be agreed whose
achievement can only be determined using a margin of discretion. To ensure
measurability, the individual weighting and the specific calculation basis,
including the relevant levels of objective achievement, shall also be specified
for every objective. The preconditions for the occurrence and payment of
variable remuneration components shall by stipulated by the Council in an
objectives agreement for the respective Director before the beginning of the
respective calculation period. After the expiry of the calculation period, the
competent company body shall calculate, depending on whether the
objectives have been achieved, the amount of the individual variable
remuneration components that are to be granted overall for this calculation
period (Sec. 5.3.2 t0 5.3.4 PCGC).

b) Implementation (+)

According to the “Procedure for performance-based pay of European XFEL
Directors”'3, all Directors “should also receive a performance-based variable
pay component’. Currently, such variable pay component is implemented for
all Directors except the Administrative Director but for whom an

implementation is planned. The criteria for performance-based variable pay

3 As adjusted by the Council at its 32" meeting on 19-20 November 2020.
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3.3.3

3.3.4

component are agreed within a written target agreement between the
respective Director and a Council subcommittee before the evaluation period
commences and reviewed at the end of this period by the Council
subcommittee. The target agreements include “common targets” applicable
for all Directors, reflecting the joint responsibility for a successful operation
and further development of the European XFEL Facility, as well as “individual
targets” referring to the Director’s individual responsibilities. All targets shall
be brief, clear, and, as far as possible, measurable. Their respective

weighting is specified in the target agreement.

Provision for reducing remuneration

a) Principle

The possibility of reducing or recovering parts of the remuneration shall be
regulated in the employment contract of each Director, if continuing to provide
the agreed remuneration would be unreasonable for the Company as a result
of its economic situation, and for the event of a significant breach of duty by
the Director (Sec. 5.3.2 para. 4 PCGC).

b) Implementation (-, but justified)

The possibility of reducing or recovering parts of the remuneration, if
continuing to provide the agreed remuneration would be unreasonable for the
Company as a result of its economic situation, and for the event of a
significant breach of duty by the Director, as recommended in Sec. 5.3.2
para. 4 PCGC, is not yet foreseen in the current employment contracts. It is
expected that this recommendation, which was newly established in the
recent revision of the PCGC, will be duly considered in future contract
templates provided by the BMBF playing a central role at the contract

negotiations.

Early termination

a) Principle
Payments to a Director in the event of an early termination shall, including

additional benefits, as a maximum, not exceed the value of two annual
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3.4

3.4.1

remunerations. A compensation payment for the restraint on competition shall

be deducted from a compensation payment (Sec. 5.3.2 para. 6 PCGC).

Multi-year remuneration components shall not be paid out ahead of time nor
shall advance payments be made on these components. An exception is
made only for a lump-sum payment for claims in the event of an early
termination of the appointment and employment as a member of the
management (Sec. 5.3.5 PCGC).

b) Implementation (+)
Neither payments to a Director in the event of an early termination nor
advance payments to a Director were ever made since the founding of the

Company.

Conflicts of interest

Binding to Company purpose and objective

a) Principle
Members of the management are obliged to follow the Company purpose and
objective (Sec. 5.4.1 PCGC).

b) Implementation (+)

According to Art. 15 AoA, the “Directors are obliged to manage the Company
conscientiously and with due diligence in the interest of the Company, and in
accordance with the Convention and the statutory law of the Federal Republic
of Germany [...], the relevant valid version of these Articles of Association,
the Rules of Procedure for the Management Board decreed by the Council,

the directions and resolutions of the Councifl”.

June 2022 XFEL.EU PCGR-2021-001-01.0
30 of 53 Public Corporate Governance Report 2021



3.4.2

3.4.3

Non-competition

a) Principle
The Directors shall be subject to a comprehensive non-competition obligation
for the duration of their work for the Company (Sec. 5.4.2 PCGC).

b) Implementation (+)

As Directors’ employment contracts allows only ancillary activities, where a
conflict of interest is not conceivable, a comprehensive non-competition

clause is implicitly in place (argumentum a minori ad maius).

No third-party benefits

a) Principle

No Directors may pursue personal interests when taking decisions nor may

they accept any benefits from third parties in connection with their activities,
neither for themselves nor for other persons, nor may they offer, promise, or
grant unjustified benefits to third parties (Sec. 5.4.2 PCGC). Any conflicts of
interest shall be disclosed without delay to the supervisory body (Sec. 5.4.3

PCGC).

b) Implementation (+)

The Company has a strict anti-corruption policy, which also covers all

members of the Management Board (see no. V.3.1 above).

Art. 5 of the RoP-Management Board states that “the members of the
Management Board shall announce if any issue to be dealt with by the Board
directly or indirectly affects their personal affairs and, if applicable, shall not
participate in any debate or decision-making process concerning such

issues.”
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344

3.4.5

Ancillary activity

a) Principle
The Directors shall engage in ancillary activities only with the approval of the

Council; this shall apply in particular to position in supervisory bodies
(Sec. 5.4.4 PCGC).

b) Implementation (+)

According to the Directors’ employment contracts, ancillary activities have to
be approved by the Council Chair. This requirement applies also to (paid or
non-paid) positions in supervisory bodies. Only in the exceptional case of
non-paid ancillary activities, where a conflict of interest is not conceivable, the

approval shall be deemed to have been granted.

No (consultancy) contracts with former Directors

a) Principle

No contracts shall be concluded with former Directors for a period of 24
months after their departure under which they provide services to the
Company (e.g. consulting). An exception is made for scientific institutions in
exceptional cases, to the extent that the aim of the contract is the continued
participation of the individuals in scientific projects which were initiated before
their departure (Sec. 5.4.5 PCGC).

b) Implementation (+)

No (consultancy) contract with a former Director exists currently. For potential
future cases, the boundary conditions set by the newly established Sec. 5.4.5

PCGC for scientific institutions would be duly considered.
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3.5

3.5.1

3.5.2

Sustainable governance

German Sustainable Development Strategy and UN Sustainable
Development Goals

a) Principle

The management shall take steps to ensure sustainable governance as set
out in the German Sustainable Development Strategy and the UN
Sustainable Development Goals' (Sec. 5.5.1 PCGC).

b) Implementation (+)

The management is committed to and has already taken significant steps to
ensure sustainable corporate management, as set out in the German
Sustainable Development Strategy and the UN Sustainable Development
Goals (SDG), e.g. via using solely “green” power to operate its electricity-
intensive research facility (cf. goal 13 UN SDG). In addition, the Company
plans to apply the “Leitfaden Nachhaltigkeit’> compiled by the three big
German research organizations Fraunhofer-Gesellschaft, Leibniz and
Helmholtz Association. These guidelines focus on research-specific
sustainability management and their application for European XFEL is part of

the current strategy discussion.

Gender-equal, tolerant, and discrimination-free Company culture

a) Principle
The management shall ensure a gender-equal, tolerant, and discrimination-
free culture within the Company, with equal opportunities for personal

development irrespective of ethnic origin, gender, religion or worldview,

14 Both available in English under
https://www.bundesregierung.de/breg-en/issues/sustainability/germany-s-national-sustainable-
development-strategy-354566 and https://sdgs.un.org/goals.

5 Available in German under: https://www.nachhaltig-forschen.de/startseite/
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3.5.3

disability, age, or sexual identity. It shall ensure that a discrimination-free
working culture exists at all levels, including a non-discriminatory use of
language and protection against sexual harassment. Employees and
managers shall be supported in this respect in the form of opportunities for

training and for receiving information (Sec. 5.5.2 PCGC).

b) Implementation (+)

The Company’s Equal Opportunities Policy, as established by the
Management Board'®, provides principles for meeting the Company’s
obligation to provide a working and learning environment free from unlawful
direct and indirect discrimination, including (sexual) harassment, based on
ethnic origin, gender, religion or worldview, disability, age, or sexual identity.
The Company has two Equal Opportunity Spokespersons, who are elected by
the Company staff every two years and who assist the management and the
staff to comply with the Company’s Equal Opportunities Policy, and, in
addition, regularly organize and enhance activities (like consultation and
mediation in case of conflicts; organization of training, discussion rounds,
networking meetings, family-oriented social activities and publications
regarding EOS-related topics; participation in selection panels and regular
reporting to the Management Board, staff, AFC, and Council) that focus on
the promotion of diversity and inclusion and the establishment of gender

equality within the Company.

Reconciliation of family and working life

a) Principle
The management shall promote a working culture that reconciliates family
and working life (Sec. 5.5.3 PCGC).

16 |ast amended on 17 November 2015.
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3.54

b) Implementation (+)

By offering e.g. telecommuting, the possibility to work part-time, family-
friendly meeting times, emergency childcare (“Notmditter”), parent—child
offices, support of partners in their search of work in the Hamburg are
(“double career”), and family-oriented activities ,such as the yearly summer
company outing for employees with their families, diversity cooking, a
children’s clothing flea market, and networking meetings, etc. (all temporarily
limited due to the COVID-19 pandemic), the Management Board promotes a
working culture that enables employees to combine personal obligations,
such as childcare or caring for individuals in need of assistance or care, with
their professional obligations, and by offering these family-friendly working
conditions the Company is able to attract new colleagues from around the

world.

Equal pay for equal work

a) Principle

The management shall ensure the payment of remuneration for employees
that corresponds to the relevant applicable collective agreements and legal
provisions, and ensure that women and men receive equal pay for equal work
in the Company, and also ensure, when awarding contracts to provide
services, that the respective service provider complies with the relevant
applicable collective agreements and legal provisions on the remuneration of
employees, by means of appropriate measures, in particular through

contractual arrangements (Sec. 5.5.4 PCGC).

b) Implementation (+)

The Company’s employees receive salaries and benefits similar to those of
the collective agreement for public service organizations in Germany (TVGD).
These salaries and benefits are provided in a non-discriminatory manner,
without any distinction according to gender, and following the principle of
“equal pay for equal work”. The management strives to ensure that its service
providers comply also with their relevant applicable collective agreements and
legal provisions on the remuneration of their employees. Corresponding

clauses are included in the Company’s standardized tender documents
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3.5.5

3.5.6

(namely in the so-called “self-declaration of tenderers on the non-existence of
grounds for exclusion”, the optional ground for exclusion of the breach of

“obligations under labour law”).

Works council

a) Principle

If the Company operates in various EU member states or if it belongs to a
group that has companies in various member states and the conditions of the
German Act on European Works Councils (Gesetz liber Européische
Betriebsréte) are fulfilled with regard to the establishment of a European
works council, the management shall actively support the establishment of a
European works council and shall swiftly conclude an agreement on informing
and consulting employees on a cross-border basis with the workforce’s
special negotiating body (Sec. 5.5.5 PCGC).

b) Implementation (+)

With much fewer than 1 000 employees working basically all at its research
campus in Schenefeld, Germany, the German Act on European Works
Councils (Gesetz (iber Européische Betriebsréte) and, therefore, also the
recommendation of Sec. 5.5.5 PCGC is not applicable to the Company.
Nevertheless, the legitimate interests of its employees are duly preserved by

a works council subject to German law.

No aggressive tax avoidance or tax reduction measures

a) Principle

The management shall ensure that the Company refrains from engaging in
aggressive tax avoidance or tax reduction measures and strategies (Sec.
5.5.6 PCGC).

b) Implementation (+)

The Management Board refrains from engaging in aggressive tax avoidance

or tax reduction measures and strategies. Significant doubtful tax issues are
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4.1

411

regularly reconciled with the tax authorities via the instrument of “binding

ruling” (verbindliche Auskunft).

Supervisory Body / Council

Tasks and competences

Ao0A including a supervisory body in terms of “Aufsichtsrat”’

a) Principle
The Company’s articles of association shall set out the requirement to have a

supervisory body in terms of an “Aufsichtsrat” (Sec. 6.1.1 para. 1 PCGC).

b) Implementation (-, but justified)

In accordance with the statutory judgement of Sec. 1 para. 2 no. 2 lit. a of the
German One-Third Participation Act (Drittelbeteiligungsgesetz) to grant
privileges to so called “Tendenzbetriebe” like research facilities (due to their
special characteristics) and due to its international orientation following well-
established governance structures'’, the Company does not have a
supervisory body in terms of a “Aufsichtsrat’. The typical tasks of an
“Aufsichtsrat’, namely supervising and advising the management, are
incumbent upon the Company’s shareholder’s meeting, i.e. the Council, which
is supported by various advisory bodies (AFC, SAC, and MAC).

7 Also the European Synchrotron Radiation Facility (ESRF), a publicly funded international
research facility subject to French private law, which is considered a best-practise example in
many aspects, is very similar structured with a Council and its advisory bodies (AFC, SAC, and
MAC), but without a separate supervisory body (cf.
https://www.esrf.fr/about/organisation/organisation-chart)
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41.2

41.3

41.4

Fundamental decisions

a) Principle

The supervisory body shall be involved in decision by the management that
are of fundamental importance to the Company. In particular, the supervisory
body is responsible for the remuneration and employment of the Directors
(Sec. 6.1.1 para. 3 and 4 PCGC).

b) Implementation (+)

The Council is responsible for all fundamental decisions of the Company and
may issue any kind of instructions to the Management Board (Art. 11 para. 1
AoA, Art. 1.2 RoP-Council). In order to be able to fulfil its tasks, the Council is
supported by the Management Board, among other things, by providing all
necessary information (Art. 6.1 of the RoP-Management Board).
Appointment, employment, and termination of the appointment of the
Directors as well as any amendment or enlargement of their contracts of
employment are subject to the approval by the Council (Art. 11 para. 3

lit. e, m; Art. 13 para. 3 AoA).

Rules of procedure

a) Principle

The supervisory shall issue itself with rules of procedure (Sec. 6.1.2 PCGC).

b) Implementation (+)

As mentioned before, the Council has itself issued rules of procedure (RoP-

Council).

Chair

a) Principle

The chair of the supervisory body shall conduct meetings and remain in
regular contact with the management to discuss Company matters. The chair
shall not be granted the right to make decisions alone on behalf of the

supervisory body. The chair shall be a member of the committee that deals
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41.5

with Director’s contracts, if such a committee has been established (Sec.
6.1.3, 6.1.4 PCGC).

b) Implementation (+)

The Council Chair, and in his/her absence the Vice-Chair, conducts Council
meetings and ensure the observance of the RoP-Council (Art. 5 RoP-
Council). They are super partes and have no right to vote (Art. 4.1 RoP-
Council). Even outside Council meetings, they regularly exchange ideas with
the Management Board about all important Company issues. The Chair(s)
lead(s) the Council subcommittees responsible for the search and selection of
(new) Directors, negotiation of Directors’ employment contracts, and the
negotiation and later assessment of Directors’ target agreements (no. 3.1,
3.2, and 6.1 of the “Guidelines for selection and appointment of Directors”;

no. 6 of the “Procedure for performance-based pay of Directors”).

Advisory committees

a) Principle

Depending on the number of its members and on the specific economic
circumstances of the Company, the supervisory body shall establish expert
committees to deal with complex technical and/or financial issues, in
particular an audit committee that is to focus on issues of financial accounting
and risk management (Sec. 6.1.5, 6.1.6 para. 1 PCGC).

The Chair of the supervisory body shall not simultaneously hold the chair of
the audit committee. A member of the audit committee shall not have been a
Director during the five years preceding their appointment to the audit
committee (Sec. 6.1.6 para. 3 PCGC).

The committees may issue recommendation for a decision but not definitely
completing a task (Sec. 6.1.7 PCGC).

Committees in supervisory bodies that are subject to statutory
codetermination shall be composed in such a way that the composition of the

supervisory board’s plenary, in terms of the power relations between
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4.1.6

shareholders’ representatives and employees’ representatives, is also

reflected in the respective committees as well (Sec. 6.1.8 PCGC).

b) Implementation (+)

The Council established three committees—the AFC (established via Art. 13
para. 3 lit. f AoA at its 4" meeting on 11 May 2010), the SAC (Art. 16 AocA),
and the MAC (Art. 17 AoA)—providing advice in their specific fields of
expertise towards the Council and the Management Board without taking their
own decisions. None of the Chairs have ever been Chair of one of the other
committees. No Director ever became a member of the Council or its advisory

committees.

As the Council is not subject to statutory codetermination (cf. Sec. 1 para. 2
no. 2 lit. a of the German One-Third Participation Act —
Drittelbeteiligungsgesetz), the recommendation of Sec. 6.1.8 PCGC does not

apply for its advisory committees.

Review

a) Principle

The supervisory body, including its committees, shall regularly review the
overall quality and efficiency of the supervisory body’s activities. The
supervisory body shall monitor the implementation of the measures it has
adopted in this respect (Sec. 6.1.9 PCGC).

b) Implementation (+)

The last self-appraisal of the quality and efficiency of its activities took place
during the 2" informal Council meeting on 15 February 2018. The resulting
improvement ideas were transferred to an update of the RoP-Council, which

was finally approved by the Council at its 29" meeting on 27-28 June 2019.

June 2022 XFEL.EU PCGR-2021-001-01.0
40 of 53 Public Corporate Governance Report 2021



4.2

4.2.1

4.2.2

4.2.3

Composition

Members

a) Principle

No one shall be a member of the supervisory body who has either a business
or a personal relationship with the Company or its management that
constitutes a conflict of interest or who holds any representative supervisory

position for a competitor of the Company (Sec. 6.2.1 PCGC).

b) Implementation (-, but justified)

Several shareholding institutes, which in some way or another scientifically
compete with the Company’s Facility, are represented by their delegates in
the Council. On the other hand, given the way international scientific projects
such as the European XFEL are usually structured, this is unavoidable and
certainly not comparable to a participation of competitors in the supervisory

body, e.g. of a stock company (Aktiengesellschaft).

Age limit

a) Principle
An appropriate age limit which complies with the statutory requirements shall

be defined for members of the supervisory body (Sec 6.2.2 PCGC).

b) Implementation (-, but justified)
Neither the AoA nor the RoP-Council do foresee an age limit for Council
members, who are appointed by the respective Company’s shareholders. But,

in fact, the Council currently complies with statutory age limits.

In person

a) Principle
The members of the supervisory body shall carry out their duties in person;

they may not have others perform their tasks for them (Sec 6.2.3 PCGC).
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4.2.4

4.3

b) Implementation (+)

Council members usually observe their duties in person. In case they are
unable to attend a meeting due to other (business) obligations, they are
represented only by someone who has also been officially nominated as

Council delegate by the respective shareholder.

No former Directors

a) Principle
Former Directors shall not move to the supervisory body before the expiry of

five years since their management duties ended (Sec 6.2.4 PCGC).

b) Implementation (+)

No former Director ever assumes any function in the Council or its advisory

committees.

Remuneration

a) Principle

The remuneration paid to the members of the supervisory body shall be
determined in the Company’s articles of association/bylaws or by a resolution
of the supervisory body (Sec. 6.3 PCGC).

b) Implementation (+)

Except for the Chairs, no Council member receive any payments from the
Company for his/her activities in the Council. For the Chairs, travel (airfare
economy and train fare second class; if justified, taxi, local transports,
parking, gasoline, toll fees) and accommodation costs (based on the German
Federal laws for travel expenses — Bundesreisekostengesetz) are
reimbursable, as well as a daily allowance of 60 €/day (pure travel days
excluded) as a lump sum to cover additional living expenses while working
abroad is offered (no. 3.2, 3.4.1.1 of the Company’s SN “Company guests

and visitors” in conjunction with no. 6 of the SN “Travel reimbursement for
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4.4

441

442

employees®). As all these payments shall compensate only those costs
incurred in the course of Chair’s activities, they are not considered

remuneration in terms of Sec. 6.3 PCGC.

Conflict of interest

Acting in Company’s interest

a) Principle

Every member of the supervisory body is obliged to act in the Company’s
interest, which is, in particular, determined by the Company purpose and the
Company objective. No member of the supervisory body may pursue
personal interests when taking decisions nor may any member exploit for
themselves business opportunities to which the Company is entitled (Sec.
6.4.1 PCGC).

b) Implementation (+)

The Company’s shareholders and its representatives in the Council are
subject to allegiance (Treuepflicht), one of the basic principles of the German
Limited Liability Companies Act (GmbH-Gesetz), which binds them to the
Company's objectives and prohibits them from exploiting business

opportunities due to the Company for their own benefit.

Cooling-off period

a) Principle

The Company shall not conclude consultancy or other service agreements or
work contracts with a member of the supervisory body during the period that
the member holds the position or for a period of 24 months after their
mandate has ended (Sec. 6.4.2 PCGC).
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b) Implementation (+)

No consultancy or other service agreement or work contract exists between
the Company and a current Council member or a former Council member

who left the Council during the last 24 months.

Meetings

a) Principle

The supervisory body shall meet regularly, once every calendar quarter. In
the case of companies that receive institutional assistance, the supervisory
body can agree to meet on a less regular basis, with two or three meetings
per business year, provided this does not affect the proper supervision of the

management.

Minutes of the meeting of the supervisory body shall be kept. The minutes
shall include the key details and the decisions. Decisions that the supervisory
body makes outside a meeting shall be recorded in the minutes of the

supervisory body’s next meeting (Sec. 6.5 PCGC).

b) Implementation (+)

The Company is publicly funded via shareholders’ contributions similar to
institutional assistance. According to Art. 10 para. 1 AoA, its Council shall
formally meet at least twice a year. In addition, informal Council retreats
should take place once a year (Art. 16.1 RoP-Council). Each formal Council
meeting is complemented by a meeting of its advisory committee (AFC, MAC,
SAC), which reports back to the Council. During the COVID-19 pandemic,

some of these meetings took place virtually.

For each formal Council meeting, a summary of decisions and minutes
reflecting the substance of the discussions are prepared (Art. 15 RoP-
Council). They also include Council decisions that were taken before that

meeting by written procedure (Art. 14.5 RoP-Council).
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5.1

Transparency

Declaration of compliance and public
corporate governance report

a) Principle

A report on the corporate governance of the Company shall be issued
annually. In particular, the report shall state that the recommendations of the
PCGC were and are being complied with, and indicate which
recommendations were or are not being complied with and why (declaration
of compliance). Any deviations from the recommendations shall be explained
and justified in the report. The declaration of compliance and the report shall

be published on the Company’s website for at least five business years.

The report shall also include a brief description of the measures outlined in
Sec. 5.5.1 10 5.5.3 PCGC, including a statement on the Company’s
sustainability activities and a description of the trend in the proportion of
women in management positions in the management and in the two
management levels below this, as well as in the supervisory body (Sec. 7.1
PCGCQC).

b) Implementation (+)

With the present report (including its declaration of compliance, see no. Il
above), the Company complies with the transparency obligations of Sec. 7.1
PCGC. It will be published on the Company’s website'® for at least five years.

A brief description of the measures outlined in Sec. 5.5 PCGC is given above

18 Cf. https://www.xfel.eu/organization/company/index_eng.html
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5.2

5.2.1

5.2.2

under no. V.3.5 of this report. For a description of the trend in the proportion

of women in management positions, see no. V.5.4 below.

Information on the remuneration of the
Directors and the supervisory body

Remuneration of Directors

a) Principle

The remuneration for each Director shall be set out clearly and
comprehensible in the Company’s public corporate governance report,
individualized for each Director, and specifying the Director's name, citing the
component that is independent of performance, the performance-based
component of the remuneration, and the components having a long-term
incentive effect (Sec. 7.2.1 PCGC).

b) Implementation (-, but justified)

Although all Directors are willing (and contractually obliged) to disclose their
remuneration, it was agreed with the Council to deviate from the
recommendation of Sec. 7.2.1 PCGC, as such a detailed publication could
have undesirable effects, e.g. when negotiating, within a highly competitive
international setting, the remuneration with future Management Board

members.

Remuneration of members of the supervisory body

a) Principle

The remuneration for each member of the supervisory body shall be set out in
the Company’s public corporate governance report in a form understandable
individualized for each member, and broken down according to components
(Sec. 7.2.2 PCGC).
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5.3

b) Implementation (+)

As outlined above (no. V.4.3), no Council member receives remuneration by

the Company for his/her respective activities.

Publications

a) Principle

Company information, including this report, the annual financial statement
with its annex as well as the management report, shall be published by the
Company and be accessible on the Company’s website for at least five years
following their publication (Sec. 7.3 PCGC).

b) Implementation (+)

Starting with the implementation of the revised PCGC in 2021'°, the Company
will store its (science-oriented) Annual Reports, annual financial statements
(incl. annex and management report), and its public corporate governance

reports for at least five years on its website?°.

19 Before, the Company applied the meanwhile outdated PCGC only internally. Consequently,
all of its previous annual financial statements (incl. annex and management report), as well as
its pubic corporate governance reports, are stored internally. In addition, the annual financial
statements are publicly available via the Bundesanzeiger (see www.bundesanzeiger.de).
Furthermore, all of its (science-oriented) Annual Reports are publicly available on the Company
website (see https://www.xfel.eu/news _and_events/flyers_and_brochures/index_eng.html)

20 The annual financial statements (incl. annex and management report) are attached to the
respective public corporate governance reports available under
https://www.xfel.eu/organization/company/index_eng.html
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5.4

5.4.1

5.4.2

54.3

Information about women in management
positions

As foreseen by Sec. 7.1 PCGC, the trend of women in management positions
in the Management Board and in the two management levels below this, as

well as in the Council, is summarized as follows.

Proportion of women in the Council

By the end of 2020 and 2021, the Council was chaired by one female and one
male (female share still at 50%). By the end of 2020, 4 out of 21 Council
delegates/observers were female?'. By the end of 2021, 4 out of 22 Council
delegates/observers were female??, which leads to a slight decrease of
female share from 19.05% to 18.18%.

Proportion of women in the Management Board

During 2020, the number of female Directors remained unchanged at 2 (out of

5 in total)?3, resulting in a stable female share of 40%.

Proportion of women at first and second level management

In 2020, 8 out of 50 positions at the Company’s first and second level
management, composed of distinguished advisor, department heads,
Management Board assistants, group and team?* leaders, as well as staff
functions, were female?®. In 2021, 9 out of 57 positions at the Company’s first

and second level management were female?8. Therefore, the female share

21 Annual Report 2020, p. 89.

22 Annual Report 2021, p. 100.

23 Annual Report 2020, p. 90, and Annual Report 2021, p. 101.

24 In 2020, the team leader position was newly established and, since then, successively filled.
25 Annual Report 2020, Org. Chart, p. 67.

26 Annual Report 2021, Org. Chart, p. 98.
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6.1

decreased slightly from 16% in 2020 to 15.78% in 2021. An increase of the

female share in leading positions is strived for by the Company.

Financial reporting and auditing

Financial reporting

a) Principle

The annual financial statements and the management reports are to be
prepared in accordance with the provisions of third book of the German
Commercial Code (Handelsgesetzbuch — HGB) for large corporations and
shall be audited in line with these provisions, provided other, more extensive,
legal provisions do not apply and there is no conflict with other legal
provisions (Sec. 8.1.1 PCGC).

The annual financial statement as well as the management report are drawn
up by the management and checked by the supervisory body with the
auditor’s report (Sec. 8.1.2 PCGC).

b) Implementation (+)

According to Art. 18 AoA, “the Management Board must prepare the annual
financial statement and the management report (“Lagebericht” in the sense of
the GmbHG). The rules of the HGB regarding the preparation and audit of the
annual financial statement and the management report for large-scale
corporations shall apply mutatis mutandis. The annual financial statement and
the management report must be verified by a certified independent auditor
(“Abschlusspriifer” in the sense of the HGB). [...] [T]he Managing Directors
must present to the Council a copy of the annual financial statement, the
original of which must bear the legally binding signatures of the Managing

Directors, as well as the management report together with the audit report
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6.2

6.2.1

6.2.2

(“Prifungsbericht” in the sense of the HGB) including a written statement. The

Council decides upon the adoption of the annual financial statement”.

Audit of the annual financial statement

Appointment of auditor

a) Principle
The supervisory body shall decide on the selection and appointment of the

auditor, following a recommendation by the audit committee (Sec. 8.2.1
PCGC).

b) Implementation (+)

According to Art. 18 para. 2 sent. 2 AoA, the (year-end) “auditor shall be
appointed by way of a resolution of the Council’, always following a proposal

by the Management Board subsequently evaluated by the AFC.

Tender process

a) Principle

The auditor shall be selected on the basis of a tender process. At least three
tenders should be obtained, unless stricter requirements for the awarding of
contracts apply on the basis of statutory provisions, the articles of association,
or other relevant rules (Sec. 8.2.2 PCGC).

b) Implementation (+)

According to Art. 26.1 of the Company’s Financial Rules?’, the “auditor shall

be an appropriately qualified company selected after competitive tender”,

27 Last amended by the Council at its 8" meeting on 29-30 June 2011.
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6.2.3

6.2.4

which means a public procurement procedure according to German or

European public procurement law, which the Company is obliged to apply.

Impartiality declaration

a) Principle

Before proposing an auditor, the supervisory body or the audit committee
shall procure a declaration from the proposed auditor in which the auditor
discloses his/her personal and business impartiality regarding the Company.
The declaration shall also describe the scope of any other services that were
provided to the Company in the preceding business year or that have been
agreed for the following year. This declaration by the proposed auditor shall
be filed with the business records (Sec. 8.2.3 PCGC).

b) Implementation (+)

In accordance with Sec. 321 para. 4a HGB, the auditor declared within the

audit report 2021 its impartiality?2.

Information obligations

a) Principle

The auditor shall inform the supervisory body without delay about

B any reasons they might have to withdraw from the audit contract, or might
not be able to act impartially, that arise during the audit, unless such

reasons are remedied without delay,

® any findings that arise during the audit of the annual financial statement
that are particularly relevant to the tasks of the supervisory body (these

shall be mentioned in the audit report), and

28 Audit report 2021 (long form), p. 19 (Sec. 5.3 — “Independence”).
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6.2.5

B any facts that reveal inaccuracies in the management’s and the

supervisory body’s declaration of compliance with the PCGC.

These information obligations shall be agreed with the auditor (Sec. 8.2.4
PCGC).

b) Implementation (+)

Within its audit report (issued usually mid-March), the auditor notes its audit
findings including (but not limit to) those related to the topics listed in

Sec. 8.2.4 PCGC, if any. Immediately after its translation into English, the
audit report will be distributed to the AFC (usually mid-April) and subsequently

to the Council (usually end of May).

Special audit content: German Budgetary Principles Act and
PCGC compliance

a) Principle

The audit contract awarded to the auditor shall also cover the audit pursuant
to Sec. 53 of the German Budgetary Principles Act
(Haushaltsgrundsétzegesetz) and an inspection of whether the PCGC
compliance declaration has been submitted and whether the corporate
governance reports from the past five business years have been published on
the Company’s website. In addition, the contract shall specify particular areas
of focus for the audit (Sec. 8.2.5 PCGC).

b) Implementation (+)

As part of its contractual duties, the Company’s auditor always conducted and
will also in future conduct an audit according to Sec. 53 of the German
Budgetary Principles Act (Haushaltsgrundsétzegesetz - HGrG)?°. With the
adoption of the recommendation of Sec. 7.1 PCGC at the Company starting

29 Audit report 2021 (long form), p. 17 (Sec. 5.1 — “Subject of the audit’), p. 24 (Sec. 7 — “Audit
findings pursuant to Sec. 53 HGrG”).
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with 2022 (covering the present reporting period 2021)3°, the Company’s
auditor will also be charged (as an integral part of its 2022 audit report) with
an inspection of whether the PCGC compliance declaration has been
submitted and whether the corporate governance reports from the past five
years have been published on the Company’s website. At the beginning of

each audit, particular areas of focus for the audit are specified'.

6.2.6 Meeting participation

a) Principle
The auditor shall attend the discussions of the supervisory body or the audit

committee regarding the annual financial statement and report on the
significant findings of their audit (Sec. 8.2.6 PCGC).

b) Implementation (+)

As part of its contractual duties, the Company’s auditor presents at each
spring meeting of the AFC and the Council the results and findings of their
annual audit and is subsequently available for answering corresponding

questions.

30 Cf. Summary of Decisions of the 35" Council meeting, XFEL_Council_21-51, p. 16.

31 Audit report 2021 (long form), pp. 17 et seqq. (Sec. 5.2 — “Nature and scope of the audit”’).
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A.

1.

European X-Ray Free-Electron Laser Facility GmbH, Hamburg

Management report for the 2021 financial year

Situation of the Company

Legal form, shareholder structure

European XFEL GmbH is a non-profit limited liability company under German law. The
Company was founded on 28 September 2009, initially with DESY as its sole
shareholder.

As at 31 December 2021, the Company has the following thirteen shareholders:

Deutsches Elektronen-Synchrotron (DESY), Germany
Danish Agency for Higher Education and Science (DAFHES)

(Formerly named Danish Agency for Science Technology and Innovation (DASTI)),
Denmark

Commissariat a I'énergie atomique et aux énergies alternatives (CEA), France
Centre National de la Recherche Scientifique (CNRS), France

United Kingdom Research and Innovation (UKRI), United Kingdom

Istituto Nazionale di Fisica Nucleare (INFN), Italy

Consiglio Nazionale delle Ricerche (CNR), Italy

NCBJ Swierk, National Centre for Nuclear Research (Naradowe Centrum
Badan Jadrowych), Poland

National Research Center “Kurchatov Institute”, Russia
Vetenskapsradet (Swedish Research Council), Sweden

Swiss Confederation, represented by the State Secretariat of Education,
Research and Innovation, Switzerland



- Slovak Republic, represented by the Ministry of Education,
Science, Research and Sports, Slovakia

- NKFI [Nemzeti Kutatasi, Fejlesztési és Innovaciés Hivatal, (National
Research, Development and Innovation Office)], Hungary

The participation of Spain as a shareholder in European XFEL GmbH is planned.

2. Company activities
21  Profile

The purpose of European XFEL GmbH is to design, construct, operate and further
develop the European X-ray Free-Electron Laser facility (European XFEL). Beginning
in 2017 the research facility has been generating extremely intense X-ray laser flashes
to be used by researchers from around the world for their research. These X-ray
flashes are generated in a facility 3.4 kilometres in length, most of which is located
underground. Three operating sites allow access to the tunnels and end stations.

The facility extends from the DESY site in Hamburg to the Schleswig-Holstein city of
Schenefeld in the Pinneberg district. A research campus has been established there,
at which international teams of scientists experiment with intense X-ray flashes.

In the tunnel between the Bahrenfeld and Osdorfer Born sites, a particle accelerator
accelerates electrons nearly to the velocity of light. In a fan of tunnels built under the
Schenefeld site, complex arrangements of magnets subsequently force particle
bunches on a slalom course. This creates X-ray flashes directed by special optical
facilities to end stations equipped with various instruments in the underground
experiment hall in Schenefeld. These end stations are made available to selected
research groups for the duration of their experiments, normally several days.

Usage time is assigned to research groups in a competitive process based on the
criterion of scientific excellence. In addition, the Company intends to provide users
from industry with access to the research facility for a fee in the long term.

Numerous partners provide assistance in establishing the European XFEL. To this
end, European XFEL GmbH cooperates closely with the DESY research centre and
other international institutions.



2.2 Business activities in 2021

In 2021, European XFEL once again faced the significant implications of the pandemic
and had to cope with profound changes in its day-to-day business and user operations.

A COVID-19 task force was set up at the beginning of the pandemic — it started exactly
the first week of March 2020 — to discuss organisational and operational issues related to
the pandemic. The task force continued its important work throughout 2021, acting as an
advisory body that assists the Managing Directors with implementing, adjusting, and
executing a wide variety of protective measures.

The task force consists of the two Managing Directors and representatives from the
communications, human resources, technical services, and IT departments, the user
office, the safety and radiation protection department, and the works council. Task force
meetings were called regularly, and their frequency was adapted to the prevailing
pandemic situation, resulting in up to 6 meetings a week. This has become an essential
and very efficient body providing advice to the Managing Directors.

In 2021, task force discussions focused more on how to weather the pandemic as a whole
and when to permit more staff on location — specifically, more than one individual per
office, as the authorities’ rules were (and still are) comparatively strict. This became
especially clear since European XFEL had to explain its measures to its shareholders,
some of which represent countries pursuing very different strategies in dealing with the
pandemic.

Providing beamtime was prioritised at all times. The Company succeeded to a significant
extent in meeting the related obligations to the shareholders and the scientific community
while ensuring maximum safety standards in operation. No proven COVID transmissions
occurred within European XFEL, and even where staff were absent due to iliness, a good
on-call duty service enabled the Company to provide appropriate personnel to run
experiments at all times. Despite all adversities, management and the employees
continued operation of the facility. Along with running a restricted but successful user
programme with most users joining the experiments remotely, several larger development
projects were successfully continued as well.

All this was only possible thanks to very dedicated employees who swiftly adapted to the
new situation. This allowed the Company to carry out research and development work,
essential maintenance and key administrative processes safely and effectively.

Additionally, several AFC and Council delegates, together with a European XFEL team,
are actively participating in a working group addressing preparations for the transition from
a pro-rata to a use-based approach to sharing costs via shareholder grants. Based on the
recommendation of this working group, the Council decided to postpone the transition to
this new calculation base from 2023 to 2024 in order to gather more robust statistics and
bases for calculating future financial shareholder contributions.



While the pandemic had many adverse implications for European XFEL that had to be
confronted in numerous ways, the current situation has also highlighted how important
science is in addressing challenges to society as a whole, such as emerging infectious
diseases, and that European XFEL can play a significant role in this. European XFEL
takes this role seriously and lives up to it, and experiments involving COVID-19 research
currently take top priority when it comes to assigning beamtime at the European X-ray
laser European XFEL.

23 Financing

The Company’s operation expenses and capital expenditures are financed by
resources provided by the shareholders listed above. Shareholder contributions to the
construction budget — largely consisting of non-monetary contributions such as labour
and in-kind contributions by shareholders and partners — were recognized directly in
the capital reserve without affecting the income statement. Grants related to
operations have been recognized as income since mid-2017.

European XFEL'’s operation expenses have increased each year since the start of the
operation phase in July 2017. A significant portion of the budget relates to DESY’s
operation expenses; DESY runs the technical operation of the accelerator.

24 Capital expenditures and construction of the X-Ray Free-Electron Laser
Facility

Construction activities on the European XFEL campus continued with the construction
of the undulator hall, the guest house and the start of construction of the visitor centre.

At EUR 22.2 million, capital expenditures for new equipment increased from the prior
year. Assets such as the guest house and specialised equipment were commissioned.

25 Personnel

As at 31 December 2021, the Company employed 436 staff members (413 FTE). This
represents an increase of 5.6% in comparison to the prior year. In addition,
115 employees from other institutions were working for the Company as guests at the
end of 2021.

At 42.7%, scientists comprised the largest group of employees, followed by engineers
at 27.3%, administrative staff (19.0%), and technicians and skilled workers (11.0%).
The Company had 54.6% international employees. The proportion of international
scientists was 65.9%. Along with further expanding the Company’s workforce, the
integration of new employees and, if necessary, also their families into the new
environment is an important task.



3. Research and development

European XFEL was established as a unique research facility located in the Hamburg
metropolitan area. This X-ray laser facility will open up completely new fields of
research. It will allow researchers to identify the atomic details of viruses, to film
chemical reactions and to analyse processes under the same conditions as those
existing in the interior of planets. It is the objective of the facility to generate new
knowledge in the fields of medicine, pharmacy, chemistry, physics, materials science,
nanotechnology, energy technology and electronics, which will lead to the
development of concrete products and to product improvements. The current annual
budget for 2021 for research and development amounts to EUR 10.9 million. As part
of the focus on developing two new SASEs, the Company plans to increase this budget
and to expand its research and development activities.

At European XFEL, international research groups are able to use complex instruments
to perform their experiments for several days or weeks. Even before the facility was
commissioned, scientific knowledge was gained during construction of the facility. This
is particularly true for the work on developing the superconducting linear accelerator,
the undulators, the X-ray optics and the instruments with new types of detectors.

With respect to the special research situation in 2021, the scientific community has
impressively demonstrated how time and resources can be successfully pooled around
the world. European XFEL was also able to contribute to studying the SARS-CoV-2
virus, developing vaccines and therapies, and modelling predictions and is currently
still involved in relevant experiments.



4, Net assets, financial position, and results of operations
Macroeconomic environment/sector trends

European XFEL GmbH is financed by a total of 13 European shareholders with
Germany, the largest shareholder, holding 57% of the shares.

A look at the economy of Germany, the largest shareholder, shows that the German
economy stabilized despite the pandemic continuing. Its economic output rose by 2.7%
in 2021 following a pandemic-driven 5.0% decline in 2020. Despite the restrictions
continuing in 2021, the German industrial sector was able to expand production and
avoid or anticipate availability problems. The outlook for 2022, however, is significantly
affected by the increase in inflation in 2021. It remains to be seen what specific impact
the global crises and scarcity of resources will have on Germany.

Additionally, it is currently not possible to assess what implications warlike operations
breaking out on the national territory of Ukraine and sanctions imposed on Russia will
have for (global) economic development.

The implications of the pandemic for the labour market were clearly felt by European
XFEL. Employment declined only slightly overall, adjusted for the impact of
seasonality; however, the significant increase in short-time work resulted in a very good
candidate pool for European XFEL, allowing it to fill numerous positions mostly in
organisational and administrative areas.

Fixed assets

Fixed assets declined by EUR 54.9 million in 2021 since the construction of additional
buildings on the campus was more than offset by EUR 75.9 million in amortisation and
depreciation. At EUR 1,006.0 million, fixed assets represent about 85.7% of total
assets.

Current assets

Current assets amounted to EUR 167.1 million and included EUR 152.2 million in
liquid funds, EUR 9.2 million in inventories and EUR 5.7 million in receivables and
other assets mainly consisting of VAT input tax credit claims and receivables from a
user consortium. Thus, liquid funds represent 91.1% of current assets. These funds
will largely be expended on capital expenditures and operation expenses planned for
2022.



In addition, the Company also plans to use the liquid funds on hand for expenditures
for specific projects funded by third parties and user consortia, some of which will be
incurred in subsequent years.

Shareholders’ equity

Share capital of EUR 25 thousand has been fully paid up. Shareholder contributions
to the construction of the facility over and above share capital have been recognised
in the capital reserve.

Shareholders’ equity net of accumulated deficit amounted to EUR 1,000.3 million as at
the 2021 reporting date. The resulting equity ratio amounted to 85.2% of total assets,
a slight decrease from the previous year.

Including the special reserves for grants (EUR 131.8 million), the equity ratio amounts
to 96.4%. Special reserves for grants comprise financing contributions from user
consortia and other third-party funding sources as well as grants to finance fixed
assets. Special reserves also include grants for the operation budget that can be
carried forward to the following year.

Liabilities

Total liabilities (defined as the total of provisions, payables and deferred income) have
increased slightly to EUR 41.8 million and consist of trade accounts payable for which
some invoices have not yet been received or were not yet due at the balance sheet
date, including amounts from prior years.

Other liabilities include EUR 12.8 million in payments received from Spain. In addition,
European XFEL GmbH has received prepayments from third parties and user
consortia, EUR 2.4 million of which have not yet been utilised.

The debt ratio amounts to 3.4% (prior year: 3.0%).

Net assets and financial position

The Company is almost entirely financed by equity, leading to very good coverage
ratios. Comparing European XFEL GmbH'’s fixed assets (EUR 1,006.0 million) to
shareholders’ equity of currently EUR 1,000.3 million shows an excess coverage of
fixed assets of EUR 5.7 million.



Current liabilities of EUR 30.0 million are covered by liquid funds of EUR 152.2 million.
The financial position as at the reporting date 31 December 2021 can be described as
very good.

Financial performance indicators

Financial performance indicators mainly comprise the asset coverage ratio and
working capital.

The asset coverage ratio fell slightly and amounts to 99.4%. Therefore, fixed assets
are nearly fully covered by long-term funding. The long-term forecast continues to be
based on favourable development.

As at the reporting date, working capital amounts to EUR 132.1 million (prior year:
EUR 121.3 million), i.e. this is the amount of the surplus remaining once current
liabilities have been settled using current assets.

Non-financial performance indicators

Non-financial performance indicators mainly comprise capacity utilisation of the
operational X-ray laser facility, quality of beamtime delivered, a reduction in downtime
and the level of the qualifications of the European XFEL and of the Company’s staff.

While the facility was in a reduced operating mode due to the pandemic in 2021,
restrictions were significantly less severe in 2021 than in the prior year since the
Company was better able to adapt to the changed operating conditions. The existing
allocation of usage times to experiments was reviewed and adapted to remote
operations in certain instances. Where an experiment could not be performed other
than on location by European XFEL personnel and online user participation was not
possible, the experiment was either postponed to beamtime in the second quarter of
2021 that had not yet been allocated, or it was cancelled.

Usage time for individual end stations is assigned to research groups in a competitive
process based on the criterion of scientific excellence. Due to the high level of interest
in the facility on the part of scientific users, demand significantly exceeds the available
capacity. In addition, the Company plans to provide industrial users with access to the
research facility for a fee in the long term.

To position itself as an attractive employer, the Company emphasises the wide range
of diverse prospects for employment in one of the world’s leading facilities in this field
of research. Thus the Company has, to date, succeeded in recruiting internationally
renowned scientists as well as highly qualified technical and administrative personnel.



Results of operations

Since the start of the operation phase in 2017, grants from shareholders have been
recognized as income in the income statement. In 2021, grants from shareholders
financed not only operation expenses but also EUR 8.0 million in capital expenditures.
A further EUR 91.9 million in funds can be carried forward to the following year.
Special reserves were set up for these purposes.

Amortisation and depreciation of EUR 75.9 million is in line with the prior year since
no significant further facilities or buildings were commissioned. Amortisation and
depreciation is offset by income from the amortisation of the special reserve for
investment grants to only a small extent; this adversely affects earnings for the year
to a significant degree and regularly results in a net loss for the year.

The number of employees has increased, and personnel expense has increased by
8.7% (2021: EUR 36.4 million, prior year: EUR 33.5 million).

Materials expense increased slightly from EUR 54.5 million to EUR 58.5 million and
includes expenses for services purchased from DESY and electricity costs. Other
operating expenses rose by EUR 1.2 million during the year.

As in previous years, the Managing Directors will propose to the Council that the net
loss for the current year be offset by a withdrawal from the capital reserve.

B. Report on opportunities and risks

Risk management

European XFEL implemented a web based risk management solution (RMS) in
February 2021. This bespoke tool was developed jointly with a company in Poland. All
technical and scientific group leaders were familiarised with the system in the first
quarter of 2021. Department leaders and Scientific Directors followed in the summer
of 2021.

The implementation and use of the RMS has led to more active risk management by
all participating groups. The RMS enables reports to be generated within a few minutes
and has changed how European XFEL manages risk. Risks are assessed by the
relevant groups and reported to the Risk Coordinator and the Risk Committee. Central
resource requirements were reduced while the groups’ awareness of risk management
increased and their risk management became more active. Risk reports are prepared



semi-annually and provided to the Administrative and Finance Committee (AFC) and
the Council of European XFEL.

Financial aspects and budget risks play an important role in analysing and discussing
risks. Developments with a significant financial impact are captured. These are always
reported in the context of the financial indicators in place which help predict implications
for the budget. Additionally, more administrative risks were added in 2021 that could
also potentially affect operation of the facility. For the first time, the Company
succeeded in addressing, in the risk report, risks such as a shareholder defaulting or a
shareholder becoming (temporarily) unable to pay, and to describe possible default
scenarios.

There was no risk scenario reflecting the current SARS CoV-2 pandemic, however.
This pandemic represents a global natural disaster whose impact on operation of the
facility and on the general economy cannot be predicted. All measures currently taken
will be addressed in a risk scenario yet to be defined, including a pandemic plan
specific to European XFEL, and will then be assessed by the risk committee. The
pandemic plan is scheduled to be completed in 2022.

Financing risks

Starting in 2020, the operation budget was based on the results of a Council working
group which had reviewed, in 2018 and 2019, a need for approximately EUR 16 million
in additional funds. Following a critical analysis, the operation budget was revised to
ensure financing for the facility including service-oriented user operations on a long-
term basis.

An operation budget totalling EUR 140.7 million (including the share to be financed by
Spain) has been approved for 2022.

It was not yet possible to reflect in the budget any potential impact of sanctions against
the shareholder Russia on the operation budget.

The Spanish government has officially confirmed that Spain plans to become a
shareholder of European XFEL GmbH. Spain’s payment of EUR 3 million in
September 2021 means, inter alia, that all planned cash contributions under the total
construction budget have been received and that Spain has made all prerequisite
payments for joining the Company as a shareholder. However, the prerequisite
payments having been made, further administrative steps are still outstanding, such as
ratification of the accession protocol by all other shareholder countries. Since this and
other formal processes are still ongoing, the Spanish contribution of EUR 12.8 million
continues to be presented as a liability.



Regardless of the financing risks arising from an increase in operation expenses,
European XFEL additionally faces the challenges of the still ongoing coronavirus
pandemic and the political situation in Ukraine and in Russia. With respect to these
risks, the Company cannot rule out the possibility that public expenditures in its
shareholders’ countries may be re-reviewed and possibly reprioritised, which could
lead to delays in payment or to defaults. Being a scientific user facility, European XFEL
will certainly be among the facilities continuing to offer their services and actively
supporting the scientific community here. Furthermore, only limited user operations
were possible in 2021, and, as a result, European XFEL GmbH, too, has to develop a
good strategy for, on one hand, redefining its objectives in the field of fundamental
research and more closely addressing the current developments and, on the other,
preparing a sustainable expenditure plan that allows for strategic adjustments to be
able to compensate for potential defaults on contributions under the operation budget.

Liquidity for 2022 is assured since all shareholders have paid their grants for 2021
operations in full except for EUR 2.1 million and, additionally, the pandemic has
continued to result in reduced expenditures, which provides financial headroom for
2022.

Tax risks

In recent years the tax authorities have critically reviewed the commercial status of
various well-known research institutions and their ability to claim VAT input tax credits
with the result that such claims have partially been rejected. In light of the approach
taken by the tax authorities vis a vis other research institutions, the Company cannot
rule out the possibility that the tax authorities may change their current treatment
prospectively, and possibly also retrospectively, resulting in VAT charges for European
XFEL GmbH.

The Hamburg tax authorities had issued a binding ruling for the years up to 2017
confirming European XFEL GmbH'’s right to full VAT input tax credit claims. Another
binding ruling by the tax authorities ensured that the Company has been able to
continue to claim the majority of its VAT input tax credits since 1 January 2018. The
resulting additional expenditures of approximately EUR 1 million per year compared to
the original right to full VAT input tax credit claims are financed by the German
shareholder.

In 2020, jurisdiction over the Company’s VAT transferred from the tax authority in
Hamburg to that in Schleswig-Holstein. As a result, the tax authority relevant to
European XFEL for 2021 is the one in ltzehoe. This change in jurisdiction as well as
new contacts have re-intensified the communication. European XFEL strives to closely
cooperate with the authorities and to confer a good level of knowledge of European



XFEL and its tax characteristics. For this reason, we consider any tax risks theoretically
arising from the change in jurisdiction very low.

Expenditure risks

Bottlenecks on the supplier side and, if applicable, longer delivery periods could cause
delays in the progress of the project and in operations, which in turn may hamper
operations, thus adversely affecting the budget available. In order to secure supply,
the Company is continuing to expand its partnerships with key suppliers and to search
for alternative sources of supply. The critical political situation in Ukraine and Russia
poses a particular risk in this regard. In 2021, European XFEL has been cooperating
closely with Russian partners in particular, and has entered into exclusive, long-term
partnerships for certain products. For 2022, an explicitly different strategy is being
pursued in this regard that is aimed at allowing the Company to have identified
alternative suppliers or manufacturers in advance for any critical technical equipment
or special products at all times. These planned new partnerships involve the risk of
potential cost increases.

Moreover, price increases can lead to an increase in the price of capital expenditures.
Expenditure risks inherent in the construction budget are limited to the buildings
remaining to be constructed. Nevertheless, here, too, a particular focus is on the
availability of certain raw and construction materials in order to mitigate expenditure
risks. Wherever possible, materials have already been procured in 2021; they are
currently in storage and will be used in construction in 2022.

Due to the unique nature of the facility, additional unplanned operation expenses may
arise for maintenance, repairs and replacements.

User operations also include expenditure risks, since, due to the reduced user
operations in 2021, a final evaluation can still not be made as to whether planned
service levels are sufficient to meet user requirements. This will emerge more clearly
as the number of users increases and the financial impact of this expenditure risk can
then be calculated more precisely.

Regarding the current coronavirus pandemic as well as, in particular, the uncertain
political situation in Russia, we perceive additional expenditure risks in various areas
that have significant implications. Along with the cost of energy, which is rising at a
disproportionately high rate, important raw materials such as helium and certain IT
components are affected by potential cost increases as well. European XFEL is
actively addressing this by developing various scenarios for optimising expenditures
and for potential savings. These are being actively discussed with the shareholders in
2022, and the impact on operations and the scientific performance of the facility will be
analysed as well.



Personnel

In the field of research, as elsewhere, there is intense competition between institutions
for qualified personnel.

In order to place itself in an advantageous position, the Company is aiming to establish
a highly attractive human resources management. Since its possibilities regarding
monetary compensation are rather limited owing to public funding, employment with
the Company is primarily made attractive by the diversity of prospects for employment
at one of the world’s leading facilities in this field of research.

The Company is mitigating risks of employee turnover by adequate substitution
arrangements and timely succession planning. Despite the critical international
situation due to the increased incidence of COVID-19, all recruiting activities are still
ongoing, and interviews are conducted using video conferencing.

C. Outlook

Following the commissioning of the final SASE in 2019, the Company plans to initially
still make additional capital expenditures to construct buildings and minor additions to
the facility.

Following completion of all construction, a permanent workforce of approximately 350
full-time equivalents is planned for the operation phase.

For 2022, a net loss of approximately EUR 75 million is anticipated that will be
attributable to amortisation and depreciation of fixed assets.

Unfortunately, the Ukraine crisis escalated in February and March 2022. The potential
implications of Russia’s current war against Ukraine for European XFEL GmbH are
being analysed in detail and discussed in close cooperation with the shareholders
(excluding Russia). Although it is clear that it will take a longer period of time to find
sustainable solutions for dealing with Russia as a European XFEL shareholder, the
GmbH’s financial situation for 2022 is secure.

The current liquidity would also be sufficient to bridge any funding shortfall in 2023 that
might result from Russian payments remaining outstanding. A long-term solution will
have to be discussed jointly with the shareholders in the coming months in order to
secure the finances of European XFEL GmbH for the long term and to secure the
bridge financing of any potentially outstanding contributions that is currently planned.



Hamburg, 31 March 2022
European X-Ray Free-Electron Laser Facility GmbH

Prof. Dr. Robert Feidenhans'l Dr. Nicole Elleuche
Managing Director Managing Director



Balance sheet of
European X-Ray Free-Electron Laser Facility GmbH, Hamburg,
as at 31 December 2021

As at As at
31/12/2021 31/12/2020

EUR EUR

A. Fixed assets
I. Intangible assets
1. Internally generated industrial rights and

similar rights and assets 977,938.00 2,217,760.00
2. Purchased industrial rights

and similar rights and assets as well as licences 109,684.00 153,854.00

for such rights and assets
3. Payments on account 3,591,476.92 2,281,331.56

4,679,098.92 4,652,945.56

[l. Tangible assets
1. Buildings on third-party land 92,275,353.00 83,414,692.00
2. Technical equipment and machinery 880,085,260.00 942,681,859.00
3. Other equipment, furniture and fixtures 3,845,973.28 4,496,716.61
4. Payments on account and assets under construction 25,135,843.01 25,643,574.09

1,001,342,429.29

1,056,236,841.70

1,006,021,528.21

1,060,889,787.26

B. Current assets
I. Inventories
1. Finished goods and merchandise 8,099,219.50 7,723,813.60
2. Payments on account 1,124,622.65 718,837.05
9,223,842.15 8,442,650.65
II. Receivables and other assets
1. Receivables from shareholders 2,078,845.02 52,803.00
2. Other assets 3,633,685.48 3,522,081.96
5,712,530.50 3,574,884.96
Ill. Cash and cash equivalents 152,180,259.09 138,912,650.48
167,116,631.74 150,930,186.09
C. Prepaid expenses 847,270.20 1,076,067.68

1,173,985,430.15

1,212,896,041.03




Shareholders equity & liabilities As at As at
31/12/2021 31/12/2020

EUR EUR
A. Shareholders’ equity
I. Share capital 25,000.00 25,000.00
IIl. Capital reserve 1,068,687,055.50 1,135,482,225.49
Il. Accumulated deficit -68,369,270.54 -67,436,359.99

wmp =0

. Special reserves for grants
. Special reserve for investment grants related

to fixed assets

. Special reserve for unutilised operation

expense grants

. Provisions

Other provisions

. Payables
. Trade accounts payable

. Accounts payable to shareholders
. Other liabilities

. Deferred income

1,000,342,784.96

1,068,070,865.50

39,903,498.44

91,932,396.87

36,458,344.81

71,235,424.56

131,835,895.31 107,693,769.37
5,181,680.18 5,900,005.50
3,636,513.48 3,857,943.73
15,417,626.75 13,485,545.84
15,957,501.47 12,274,483.09
35,011,641.70 29,617,972.66
1,613,428.00 1,613,428.00

1,173,985,430.15

1,212,896,041.03




Income statement of

European X-Ray Free-Electron Laser Facility GmbH, Hamburg,

for the period from 1 January to 31 December 2021

EUR EUR
1. Revenue 469,214.44 348,483.06
2. Income from grants from

a) shareholders 115,297,894.91 104,297,803.03
b) third parties 1,395,286.85 1,536,710.60
116,693,181.76 105,834,513.63
3. Other own work capitalised 1,265,466.53 921,673.88
4. Other operating income 111,855.89 46,735.04
118,539,718.62 107,151,405.61

5. Additions to special reserve for
investment grants related to fixed assets -8,045,210.09 -5,626,688.06
110,494,508.53 101,524,717.55

. Materials expense

a) Raw materials, supplies
and purchased merchandise

-21,304,935.08

-19,953,771.57

b) Purchased services -37,234,857.60 -34,500,414.88
-58,539,792.68 -54,454,186.45
7. Personnel expenses
a) Wages and salaries -29,609,790.24 -27,390,030.35
b) Social security and pension benefits
-6,819,642.98 -6,116,096.46
-36,429,433.22 -33,506,126.81
8. Amortisation of intangible assets
and depreciation of tangible assets -75,902,215.06 -74,812,194.43
9. Income from amortisation of special reserve
for investment grants related to fixed assets 5477,657.82 5,863,870.52
-70,424,557.24 -68,948,323.91
10. Other operating expenses -13,302,193.67 -12,079,697.43
11. Other interest and similar income 12,765.78 52,929.86
12. Interest and similar expenses -180,568.04 -25,672.80
13. Earnings after tax / net loss for the year -68,369,270.54 -67,436,359.99
14. Deficit brought forward -67,436,359.99 -69,266,741.63
15. Withdrawals from capital reserve 67,436,359.99 69,266,741.63
16. Accumulated deficit -68,369,270.54 -67,436,359.99




Eur n X-Ray Free-Electron L r Facili mbH. Hambur

N he financial ments for the 2021 financial r
A. General information and accounting policies

The Company is registered in the Commercial Register of the District Court of Hamburg under
the number HRB 111165. The Company is domiciled in Hamburg.

The Company has applied the accounting and measurement requirements of the HGB
applicable to large corporations. The balance sheet and the income statement have been
extended in accordance with section 265 (5) and (6) HGB based on the accounting
requirements for large German research institutions in order to reflect the special features of
a non-profit research institution financed by grants. In addition, certain items were broken
down into several separate line items.

Income from research collaborations, which was previously included in other operating
income, was reclassified to revenue. Prior year amounts were adjusted by EUR 246,283.73.
Other than this, presentation, classification, recognition, and measurement in the financial
statements are unchanged from the prior year.

The income statement has been prepared in the total expenditure format.

For internally generated intangible assets included in fixed assets, the Company has
exercised the option provided by section 248 HGB. Internally generated software was
recognised at amortised development cost (EUR 977 thousand). It is amortised on a straight-
line basis over its useful life of five years. This amount is restricted from being paid out as
dividends by section 268 (8) HGB.

Purchased intangible assets are measured at acquisition or production cost less
accumulated amortisation. They are amortised on a straight-line basis over their useful life.

Tangible assets are recognised at their acquisition or production cost required to be
capitalised and, to the extent they are subject to wear and tear, less straight-line depreciation.
In addition, appropriate portions of general administration expenses are included in the cost
of tangible assets.



Assets whose parts are physically separable, are interrelated in terms of their use and function
and are regularly replaced are depreciated using what is known as the component approach
over the useful life of each individual component.

All additions are depreciated on a straight-line basis. Moveable low-value fixed assets subject
to wear and tear with an acquisition cost of EUR 250 to EUR 800 are recognized as low-value
assets and written off in the year of acquisition. Up to and including 2018, low-value movable
fixed assets subject to wear and tear with an acquisition cost of EUR 150 to EUR 1,000 were
recognised in a summary account and depreciated on a straight-line basis over a period of
five years in accordance with section 6 (2a) of the German Income Tax Act
[Einkommensteuergesetz (EStG)].

Inventories are reported at acquisition cost.

Receivables and other assets are recognised at acquisition cost (generally nominal value).
All individual risks identified are reflected in their measurement.

The Company has continued to enter into longer-term agreements during the year in order to
reduce deposit fee expenses for cash balances. The transactions have a volume of
EUR 77,000 thousand, are presented within cash and cash equivalents and consist of a
time deposit in USD in combination with a currency swap with the same maturity.

Special reserves pertain to grants received for fixed assets as well as to funds under the
operation budget that can be carried forward to the following year. Investment grants related
to fixed assets are comprised of grants from shareholders and funding received from user
consortia. They are not deducted from the capitalised acquisition cost of the assets acquired
but rather are presented as a special reserve for grants on the liabilities side of the balance
sheet. The reserve is amortised each year in proportion to the depreciation on the fixed assets
financed by the grants. As was the case in the prior year, a special reserve was set up during
the year for funds received from shareholders under the operation budget that can be carried
forward to the following year; this reserve will be reversed as these funds are utilised the
following year.

Other provisions reflect all known risks and uncertain obligations and are measured at the
amount required to settle them, estimated based on careful commercial assessment.

Payables are accounted for at their settlement amounts.

Prepaid expenses and deferred income relate to payments made and received during the
year that represent expenses and income, respectively, of a certain period after the balance
sheet date.



B. Notes on the balance sheet and income statement

. Balance sheet

1. Fixed assets

The separate schedule of movements in fixed asset is an integral part of the notes to the
financial statements.

2. Current assets

Receivables from shareholders (EUR 2,079 thousand; prior year: EUR 53 thousand) consist
entirely of payments due under the operation budget.

As in the prior year, all receivables and other assets are due within one year.

3. Capital reserve

In-kind contributions included in this balance are recognised at agreed-upon amounts based
on 2005 price levels.

Monetary shareholder contributions are made based on agreed-upon cash contributions based
on 2005 prices plus an indexing add-on calculated using the EUROSTAT Producer Price
Index. Cash contributions are counted towards the relevant shareholder’'s required
contributions based on the 2005 amount rather than the indexed amount.

An in-kind contribution of EUR 641 thousand was recognised in the capital reserve during the
year. Additionally, the prior year’s net loss for the year of EUR 67,436 thousand was offset by
a withdrawal from the capital reserve.

4. Provisions

Other provisions consist primarily of provisions for outstanding invoices (EUR 2,637 thousand)
and EUR 2,413 thousand in personnel-related obligations.



5. Payables

Accounts payable to shareholders represent EUR 13,883 thousand (prior vyear:
EUR 12,851 thousand) in trade accounts payable and EUR 1,535 thousand (prior year:
EUR 635 thousand) in other liabilities.

Other liabilities include payments in the amount of EUR 12,820 thousand (prior year:
EUR 9,820 thousand) received from a future shareholder that are expected to have a maturity
of 1 to 5 years.

All remaining payables are due within one year.

Other liabilities include taxes payable of EUR 507 thousand (prior year: EUR 466 thousand)
and social security contributions payable of EUR 234 thousand (prior vyear:
EUR 181 thousand).

Il. Incom men

1. Revenue

The Company’s revenue is entirely earned in Germany and is related to the research facility
and operation of the guest house.

2. Income from grants

Income from grants of EUR 115,298 thousand (prior year: EUR 104,298 thousand) consist of
shareholder grants.

3. Pension expense

The line item “Social security and pension benefits” includes pension expense of
EUR 1,672 thousand (prior year EUR 1,546 thousand).

C. Other disclosures

1. Personnel

Excluding the Managing Directors, the Company had an average of 404 heads in 2021 (prior
year: 395), including an average of 80 part-time staff (prior year: 83).



2. Incomel/expenses related to prior years

As in the prior year, other operating income/expenses do not include any significant
income/expenses relating to other periods.

3. Other financial obligations

As at the balance sheet date, the Company has EUR 14,881 thousand in commitments to
acquire tangible assets, expected to be due in 2022. In addition, other financial obligations
stemming from the operation of the accelerator in 2022 amount to EUR 64,719 thousand.

4. Governing bodies of the Company

The Managing Directors are:
Prof. Dr. Robert Feidenhans’l, physicist, Schenefeld,
Dr. Nicole Elleuche, biologist, Hamburg.

The Company has waived disclosure of the remuneration of the Managing Directors in
accordance with section 286 (4) HGB.

5. Fees for auditors’ services

The auditors’ fees for 2021 totalled EUR 24 thousand and included EUR 20 thousand for
financial statement audit services (incl. EUR 1 thousand for the prior year) and
EUR 4 thousand for other assurance services rendered as part of EU project audits.

6. Events after the reporting period

As a result of the exclusion of Russian banks from the SWIFT system in March 2022 in
response to the Russian invasion of Ukraine, a receivable from the Russian shareholder of
EUR 2,079 thousand has become doubtful and must therefore be considered unrecoverable.
No allowance for doubtful accounts has been recognised for this receivable in the financial
statements as at 31 December 2021.

It is currently not possible to conclusively assess to what extent the Russian invasion of Ukraine
- through sanctions imposed on the shareholder Russia - will have adverse economic
implications for the Company as well.

No other significant events occurred after the reporting period that would require reporting on
here.



D. Appropriation of earnings

The Managing Directors will propose to the Council that the full amount of the accumulated
deficit be offset by a withdrawal from the capital reserve.

Hamburg, 31 March 2022
European X-Ray Free-Electron Laser Facility GmbH

Prof. Dr. Robert Feidenhans'l Dr. Nicole Elleuche

Managing Director Managing Director



Schedule of movements in fixed assets
of European X-Ray Free-Electron Laser Facility GmbH, Hamburg,
during the 2021 financial year

Acquisition and production cost

As at Additions Re- Disposals As at
1/1/2021 classifications 31/12/2021
EUR EUR EUR EUR

EUR

I. Intangible assets

1. Internally generated

industrial rights

and similar rights and assets 6,199,110.90 0.00 0.00 0.00 6,199,110.90
2. Purchased industrial rights

and similar rights and

assets as well as

licences for such

rights and assets 1,137,608.67 59,512.16 17,007.10 0.00 1,214,127.93
3. Payments on account 2,281,331.56 1,327,152.46 -17,007.10 0.00 3,591,476.92
9,618,051.13 1,386,664.62 0.00 0.00 11,004,715.75

. Tangible assets
. Buildings on third-

—

party land 95,840,562.79 867,303.18 11,764,005.72 0.00 108,471,871.69
2. Technical equipment and
machinery 1,122,174,332.68  5,140,507.48 1,429,005.63 28290 1,128,743,562.89
3. Other equipment, furniture
and fixtures 13,386,936.47 961,847.97 17,660.49 2,385,960.51 11,980,484.42
4. Payments on account and
assets under construction 25,643,574.09 13,803,599.65 -13,210,671.84 1,100,658.89 25,135,843.01
1,257,045,406.03  20,773,258.28 0.00 3,486,902.30  1,274,331,762.01

1,266,663,457.16  22,159,922.90 0.00 3,486,902.30 1,285,336,477.76




Accumulated amortisation and depreciation

As at Add
1/1/2021

itions Disposals As at As at
31/12/2021 31/12/2021
EUR EUR EUR EUR

Carrying amount

As at
31/12/2020

EUR EUR
3,981,350.90 1,239,822.00 5,221,172.90 977,938.00 2,217,760.00
983,754.67 120,689.26 0.00 1,104,443.93 109,684.00 153,854.00
0.00 0.00 0.00 0.00 3,591,476.92 2,281,331.56
4,965,105.57 1,360,511.26 0.00 6,325,616.83 4,679,098.92 4,652,945.56
12,425,870.79 3,770,647.90 0.00 16,196,518.69 92,275,353.00 83,414,692.00
179,492,473.68 69,165,894.11 64.90 248,658,302.89 880,085,260.00 942,681,859.00
8,890,219.86 1,605,161.79 2,360,870.51 8,134,511.14 3,845,973.28 4,496,716.61
0.00 0.00 0.00 0.00 25,135,843.01 25,643,574.09
200,808,564.33 74,541,703.80 2,360,935.41  272,989,332.72 1,001,342,429.29  1,056,236,841.70
205,773,669.90 75,902,215.06 2,360,935.41  279,314,949.55 1,006,021,528.21  1,060,889,787.26
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